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   MEMORANDUM 
 
 DATE: November 9, 1999 
 
 TO: Regional Interagency Executive Committee Members 
Anne Badgley, U.S. Fish & Wildlife Service 
Roger Blair, Western Ecology Division, Environmental Protection Agency 
John D. Buffington, USGS Biological Resources Division 
Mike Collopy, USGS Biological Resources Division 
Col. Randall J. Butler, U.S. Army Corps of Engineers 
Ken Feigner, Environmental Protection Agency 
Bob Graham, Natural Resources Conservation Service 
Nancy Graybeal, Forest Service  
Thomas Mills, Pacific Northwest Station, Forest Service 
Stan M. Speaks, Bureau of Indian Affairs 
William Stelle, Jr., National Marine Fisheries Service 
Rick Applegate, National Marine Fisheries Service 
William C. Walters, National Park Service 
 Jim Shevock, National Park Service 
Elaine Y. Zielinski, Bureau of Land Management 

California Federal Executives 
Brad Powell, Acting Regional Forester, Forest Service 
Roberta Moltzen, Deputy Regional Forester, Forest Service 
Michael J. Spear, Operations Office Manager, U.S. Fish and Wildlife Service 
John Engbring, Operations Office, U.S. Fish and Wildlife Service 
Alfred Wright, Acting State Director, Bureau of Land Management 
Paul Roush, Bureau of Land Management 
 
   

FROM:   Curtis A. Loop, Acting Executive Director 
 

SUBJECT: Regional Ecosystem Office Analysis and Interpretation of Three Issues 
Related to Northwest Forest Plan Requirements for Aquatic Conservation Strategy Consistency 
Determinations 

 
 

Enclosed is the Regional Ecosystem Office (REO) final report to the Regional Interagency Executive 
Committee (RIEC) in response to its December 17, 1998, request for facilitation of discussions seeking 
interagency agreement clarifying Record of Decision (ROD) interpretation for several questions related to 
implementation of the Aquatic Conservation Strategy (ACS).  Pursuant to direction provided during the 
October 6, 1998, November 5, 1998, and October 20, 1999, RIEC meetings, and in the December 17, 1998, 
memorandum transmitting the request, we completed discussions on three ACS interpretation issues:  
 

 NFP Record of Decision (ROD) requirements for determining project consistency with ACS objectives. 
 



 
 The role of Standards and Guidelines (S&Gs) that mitigate the effect of new road construction on aquatic 

resources. 
 

 The role of Late-Successional Reserves and designated roadless areas as components of the ACS. 
 
Also in response to the December 17, 1998, guidance regarding specific roles of the REO for review of these 
issues, we have sought to: 
 

 Facilitate interagency and interdisciplinary discussions of the issues and questions by agency scientists, 
resource experts, and legal counsel. 

 
 Summarize science, legal, and policy information and findings from these discussions. 

 
 Apply the information and findings in seeking interagency agreement on responses to the referred questions. 

 
 Help agencies develop methods or procedures for implementing the agreements by field units. 

 
 Recommend appropriate follow-up actions or investigations. 

 
Summary and Conclusions 
Following is a summary of the ACS Interagency Review Managers Teams’ findings.  This summary does not 
stand alone.  It is essential that you refer to the enclosed document for a more complete discussion of the 
Teams’ efforts in development of joint agency positions on the above issues.  
 
ISSUE: NFP Record of Decision (ROD) requirements for determining project consistency with ACS 

objectives. 
 

 The ROD established the nine ACS objectives as S&Gs that apply across all land allocations.   
 

 The ACS objectives serve as broad landscape management objectives, directed at the watershed-scale, to 
be achieved over time by maintaining and restoring natural processes through implementation of the NFP.  In 
addition to this broad landscape role, the ROD also established the ACS objectives as S&Gs that apply to all 
actions by their inclusion in Section B of Attachment A of the ROD.   
 

 When assessing the effects of actions on relevant ACS objectives, multiple analytical scales may be 
required, depending on the nature and scope of the action and the particular ACS objective.  However, the 
watershed-scale (the scale of watershed analysis) is the appropriate landscape context for determining whether 
actions are consistent with the ACS objectives.   
 

 The ROD does not explicitly establish a standard temporal scale for evaluating project consistency with 
ACS objectives.  Selection of a temporal scale depends on existing watershed conditions and the existing 
watershed recovery trajectory and, regarding specific projects, must consider the temporal nature of potential 
impacts.   
 

 There is no ROD requirement to assess cumulative effects when making ACS consistency findings.  
Cumulative effects are analyzed in watershed analysis, National Environmental Policy Act (NEPA) processes, 
and Endangered Species Act (ESA) consultations.   



 
 

 Watershed analyses typically provide the necessary contextual information for making ACS consistency 
determinations.  If watershed-scale information needed for making ACS consistency determinations is not 
available (e.g., from existing watershed analysis, NEPA analysis, ESA consultations) then new or updated 
watershed analysis may be required, even outside of Key Watersheds and Riparian Reserves. 
   
ISSUE: The role of Standards and Guidelines (S&Gs) that mitigate the effect of new road 

construction on aquatic resources. 
 

 The S&G WR-3 (Do not use mitigation or planned restoration as a substitute for preventing habitat 
degradation) is intended to ensure that agencies do not rely on watershed or habitat restoration projects as 
mitigation to allow avoidable impacts from projects planned in Riparian Reserves.   
 

 This S&G does not preclude consideration of restoration projects that reduce road mileage in Key 
Watersheds to offset new road construction.  Nor does it obviate the need to comply with the many other 
S&Gs designed to minimize the effects of new road construction.   
 

 The scale at which the no net road mileage increase standard is applied is the Key Watershed scale. 
 

 The baseline road mileage against which new road construction is compared is the mileage that existed on 
May 13, 1994, the effective date of the ROD.   
 

 The term road decommissioning is not expressly defined in the ROD, however, the intent is to evaluate 
and reduce existing road related impacts to meet ACS objectives.  Road mileage reductions need to occur 
prior to or concurrent with new road construction in Key Watersheds. 
     
ISSUE: The role of Late-Successional Reserves and designated roadless areas as components of the 

ACS. 
 

 LSRs are an important component of the ACS, however, there is no requirement in the ROD for LSR 
Assessments to address ACS objectives.   
 

 ACS objectives are addressed in NEPA documents, supported by information from watershed analysis.  
  

 Roadless areas, both in and outside Key Watersheds, have additional S&Gs designed to protect water 
quality because of identified concerns over unstable lands.  Watershed analyses is required prior to 
management activities in all watersheds that contain roadless areas.   
 

 Inside Key Watersheds, no new roads are to be built in remaining roadbeds areas. 
 
This report is a product of an interagency process that would not have been possible without the expert 
knowledge and assistance provided by members of all staff involved.  Thank you for the opportunity to work 
on this issue.  Please let me know if we can provide any additional information or answer any questions 
about our review. 
 
Enclosure:  July 21, 1999 Draft 1357_ver2 
 



 
Response to the January 17, 1999 Regional Interagency Executive Committee  

Request for REO Assistance in Facilitating Interagency Agreement on 
Four Aquatic Conservation Strategy Issues   

 
 

Introduction 
 
On January 17, 1999, the Regional Interagency Executive Committee (RIEC) requested that the 
Regional Ecosystem Office (REO) facilitate a process for reaching interagency agreement on the 
interpretation of four issues regarding Northwest Forest Plan (NFP) requirements for determining the 
consistency of proposed land management actions with the Aquatic Conservation Strategy (ACS).  
Three of these issues, which arose from recent efforts to complete Endangered Species Act (ESA) 
consultations on listed fish species, are:  
 
1. NFP Record of Decision (ROD) requirements for determining project consistency with ACS 

objectives. 
 
2. The role of Standards and Guidelines (S&Gs) that mitigate the effect of new road construction on 

aquatic resources. 
 
3. The role of Late-Successional Reserves and designated roadless areas as components of the ACS. 

 
In response to this request, the REO convened a team of senior agency managers who have been 
meeting regularly to address these issues.  Since none of the issues were new, the RIEC made it clear 
that they intended for the interagency effort to start with a review of previous guidance and direction 
that had been issued on the subjects and to seek a higher level of interagency agreement on the 
previous interpretations.  The interagency manager’s team began the review by establishing teams 
comprised of senior technical staff to address each of the ACS issues.  These technical teams in turn 
compiled and reviewed existing guidance and direction pertaining to the subject issues, as well as all 
relevant NFP ROD citations.  Recognizing that the ROD established the legal direction for these 
issues, the technical teams also reviewed pertinent references from the FEMAT Report and FSEIS 
documents, which offered insight into the purpose and intent of some of the ROD requirements.  

 
Each of the technical teams presented its reports to the Mangers Team, and incorporated changes 
based on interagency discussions and agreements reached during those meetings.  Each of the 
technical teams completed stand-alone reports, which include extensive references and discussion.  
What follows are condensed versions of the technical team reports, presented in question and answer 
format, which respond directly to the ACS issues referred by the RIEC.  The responses represent full 
and unanimous agreement among the agencies participating in the review on the stated 
interpretations.   
 

 



 

 

Proposed Interagency Interpretations 
            
 
ISSUE:NFP Record of Decision requirements for determining project consistency with ACS 

objectives.  
 
The RIEC asked the REO to facilitate interagency agreement in clarifying ROD requirements for 
determining and documenting the consistency of projects with ACS objectives.  To focus this 
interpretation, the RIEC identified four questions.  
 
Question #1:   What is the relationship of the nine ACS objectives (ROD, B-11) with individual or groups 
of land management actions?  Are the ACS objectives intended to be Standards and Guidelines for 
individual projects?  Must they be addressed individually or collectively when determining project 
consistency with the objectives?  Are they instead broad objectives to be achieved across the landscape 
through the collective effect of all management actions, but not applied to individual projects? 
 
Based on the language in the ROD in both the outline to Attachment A and on pages B-9, B-10, and B-11, 
it is clear that the ACS objectives are considered S&Gs that apply to all management activities on Forest 
Service and BLM lands within the NFP area.  
 
The ROD (Attachment A, page i) indicates that the six sections of Attachment A collectively comprise the 
complete set of S&Gs that direct how the NFP is implemented.  Two of the sections are particularly 
relevant to the ACS.  Section B is where the ACS is described, including a background discussion of the 
objectives and management emphases for Riparian Reserves, Key Watersheds, watershed analysis, and 
watershed restoration.  Section C includes specific S&Gs that apply to certain types of projects and land 
allocation categories, including the Riparian Reserve and Key Watershed land designations.  Following 
the guidance in both Section B and Section C is required to implement projects consistent with the ACS. 
    
As originally developed, the ACS objectives serve as broad landscape management objectives, directed at 
the watershed-scale, to be achieved over time by maintaining and restoring natural processes through 
implementation of the NFP.  In addition to this broad landscape role, the ROD also established the ACS 
objectives as S&Gs that apply to all actions by their inclusion in Section B of Attachment A.  The S&Gs 
in Section C of the ROD were developed to regulate management actions in a way that promotes the 
attainment of these landscape-scale objectives by focusing the review of proposed management actions to 
determine compatibility with the ACS objectives (ROD, B-10).  However, the S&Gs in Section C do not 
by themselves always guarantee that actions will be consistent with ACS objectives, in part due to the 
need to consider the results of watershed analysis.  Thus, the ROD requires decision makers to confirm 
(i.e., make findings) that projects that comply with the S&Gs, either meet, attain, or do not retard or 
prevent attainment of the ACS objectives.  This requirement applies to all FS and BLM management 
actions in the NFP, not just actions within Key Watersheds and Riparian Reserves. 
 
The ROD does not explicitly address whether the nine ACS objectives should be considered individually 
or collectively when assessing projects.  Either approach may be appropriate, depending on local 
circumstances.  Regardless of the approach used, it must culminate in a synthesized conclusion of overall 
ACS consistency that considers all of the ACS objectives relevant to a given action.  Consideration of the 
objectives individually may facilitate the decision maker’s ability to differentiate and address those 
objectives affected by a given action.  Consideration of the objectives collectively may facilitate the 
decision makers ability to derive an overall conclusion of ACS consistency without the potentially 
difficult task of aggregating the results of individual objective assessments. 
 
  



 
Question #2:  What are the appropriate temporal and spatial scales for determining project consistency 
with the ACS objectives? 
 
The ROD is explicit that watershed analysis will be used to establish the appropriate geographic context 
for assessing the baseline condition and evaluating whether actions are consistent with the ACS objectives 
(ROD, B-10, B-20, B-23, B-30).  Watershed analysis has been performed on a variety of spatial scales, 
ranging from the 4th field USGS hydrologic unit code scale down to the 7th field subwatershed-scale.  The 
ROD defined the watershed-scale as approximately 20-200 square miles, which generally corresponds 
with the scale of the 5th field USGS hydrologic unit code hierarchy.  
 
In general, the ACS provides a framework for managing aquatic ecosystems primarily at watershed and 
landscape (i.e., multiple watershed) scales.  The ACS objectives describe the attributes and distribution of 
aquatic ecosystems believed necessary to provide conditions for maintaining currently strong populations 
of fish and other aquatic and riparian dependent organisms and to recover currently degraded ecosystems.  
To account for the dynamic nature of conditions within watersheds, the ACS objectives also focus on 
maintaining aquatic ecosystems within the natural range of variability at the site, subwatershed, and 
watershed-scales.  Please refer to Benda et al. (1998) for a discussion of landscape system dynamics. 
 
Because the ACS was designed to maintain and restore ecosystem health at watershed and landscape 
scales, rather than the scale of individual projects, the ROD established watershed analysis at the 5th field 
watershed-scale as the appropriate geographic context for assessing the consistency of actions with the 
ACS.  The results from watershed analyses completed at scales other than the 5th field watershed may also 
be useful when making ACS consistency findings.  For instance, some 5th field watersheds may be too 
large or complex ecologically to be analyzed effectively.  Watershed analysis, as a consequence, has been 
conducted in 5th field and aggregates of 6th field watersheds.  
 
Although the 5th field watershed-scale provides the appropriate geographic context for assessing ACS 
consistency, it is important to note that the ecosystem functions and processes represented by the ACS 
objectives operate at multiple scales, including site, reach, subwatershed, watershed, river basin and 
population.  Similarly, the effects of land management activities on these functions and processes can 
occur at multiple scales, depending on the scope and magnitude of the action, current baseline conditions, 
and the sensitivity of the affected resources.  Before a decision maker can assess whether an action would 
retard or prevent attainment of ACS objectives, the full extent of project effects to aquatic ecosystem 
objectives must first be assessed.  Assessments of project effects should address the spatial scales that are 
relevant to the proposed action and for the ACS objectives that would be affected.  
 
In summary, determining consistency at the site scale requires understanding of the required range of 
variability established at watershed, provincial, or regional scales.  An action that results in a degraded 
condition at individual sites or degraded subwatersheds cannot always be interpreted as failure to comply 
with the ACS.  To make findings of an action’s consistency with the ACS, the decision maker must take 
into consideration the scope and magnitude of the action’s effects, both positive and negative, at scales 
appropriate for the relevant ACS objectives.  Such findings should ensure the conservation of the natural 
range of variability at the watershed level.  Actions with similar effects might be considered consistent 
with the ACS in one watershed and not in another depending on the significance of the action within each 
watershed context.  
 
Temporal scales relevant to the individual ACS objectives may vary with the spatial scales embodied in 
the objectives.  Generally, as spatial scales increase, the relevant temporal scales associated with the 
objectives also increase, but the frequency for iterative analyses decreases (ROD, B-22).  For example, 
project or stream reach-scale effects might best be viewed using temporal scales of months to years, and 
justify more frequent assessment iterations, while watershed and broader landscape-scale processes and 
effects would likely be more relevant over longer time scales; e.g., years to decades, but generally warrant 
less frequent analysis.   
 

 



 

 

The ROD does not explicitly establish a standard temporal scale for evaluating project consistency with 
ACS objectives.  Selection of a temporal scale depends on existing watershed conditions, and the existing 
watershed recovery trajectory, and, regarding specific projects, must consider the temporal nature of 
potential impacts.  For instance, in the case of restoration projects, short-term negative impacts can be 
significant, and should be clearly offset by long-term benefits.  The ROD recognizes that “[b]ecause the 
ACS is based on natural disturbance processes, it may take decades, possibly more than a century, to 
accomplish all of its objectives.  Some improvements in aquatic ecosystems, however, can be expected in 
10 to 20 years.” (ROD, B-9).  In evaluating consistency with ACS objectives, field units have generally 
recognized that adverse effects of management actions that last several years may still be consistent with 
ACS objectives if they do not affect the underlying processes and functions, have significant long-term 
benefits, and do not have short-term effects with watershed-scale significance (e.g., compromise the 
persistence of local species).  On the other hand, effects that impact watershed-scale processes or 
functions or that persist for a decade or longer would impair the attainment of ACS objectives and would 
be inconsistent.   
 
Question #3:   Should ACS consistency determinations address the cumulative effects of multiple 
management actions or groups of projects?  If so, at what scale and using what methods?  If individual 
actions are assessed individually during ACS consistency determinations, how can the cumulative effect of 
multiple projects be assessed? 
 
The ROD does not explicitly require that cumulative effects be considered when making ACS consistency 
findings.  However, the requirement to use watershed analysis reports to establish the geographic context 
for evaluating project compliance with ACS objectives necessarily requires aquatic analysts and decision 
makers to consider the cumulative effect of past management activities that have, and continue to affect 
processes throughout the watershed, as reflected in the characterization of current conditions in the 
watershed, and anticipated future conditions.   
 
By using watershed analysis reports to address cumulative effects when evaluating the consistency of 
actions with ACS objectives, the role of non-federal lands in the watershed is also considered.  Thus, 
given that cumulative effects accruing on non-federal land may affect federal managers’ ability to achieve 
ACS consistency, existing interagency direction for conducting watershed analysis is clear on the 
importance of considering non-federal lands in the analysis: 
 
“Even though the Federal watershed analysis process is in no way intended to regulate non-Federal lands, 
analysis teams, as guided by responsible officials, will consider the interactions of various land 
ownerships in the watershed.  Federal land management decisions based on the results of watershed 
analysis need to consider conditions and activities on adjacent non-federal lands, especially to evaluate 
cumulative effects, as they affect public lands, pursuant to NFMA, NEPA, ESA, CWA, O&C Act, and 
other pertinent statutes.  Consideration of these interactions is important to an overall understanding of 
ecological functions and processes.”  (Ecosystem Analysis at the Watershed Scale: Federal Guide for 
Watershed Analysis, page 11) 
 
The Federal Guide for Watershed Analysis also describes important considerations for how non-federal 
lands should be addressed in watershed analysis.  Notwithstanding the fact that the interactions of various 
land ownerships are considered during watershed analysis, the ROD is clear that the ACS objectives only 
apply to FS and BLM lands within the range of the northern spotted owl.  
 
Consideration of cumulative effects is not limited to watershed analysis.  Cumulative effects analyses are 
required to meet other regulatory or statutory requirements, such as the NEPA and the ESA.  Within the 
ESA context, for example, the agencies recognize the need to consider the effects of multiple activities 
within a geographic area.  When making effects determinations pursuant to the ESA, the agencies use 
analytical tools like the NMFS/FWS “Matrix of Pathways and Indicators” to assess the potential for 
cumulative effects of multiple management actions proposed concurrently within the same watershed.  
Such analyses are necessarily focused narrowly on project effects to listed salmonids, and are intended to 



 
evaluate the potential for actions to result in adverse effects on or incidental take of listed species.  These 
analyses are not intended to address all aquatic resources intended to benefit from the ACS.   
 
Question #4:  How should ACS consistency determinations be made where watershed analysis is not 
required or has not been completed? 
 
The ROD requires decision makers to make findings of ACS compliance for all actions in all land 
allocations.  Decision makers are directed to use the results of watershed analysis to make such findings.  
Watershed analysis is required only prior to evaluating how proposed management activities in Key 
Watersheds, roadless areas and Riparian Reserves meet ACS objectives.  Watershed analysis is not a 
prerequisite for all projects or all land allocations. 
 
In land allocations where watershed analysis is required, agencies recognize the mandate and benefit of 
applying watershed analysis results in making ACS consistency findings.  The ROD specifies what 
information from watershed analysis is important in assessing ACS consistency; e.g., a description of 
existing conditions and the range of natural variability of important physical and biological components of 
the watershed.  
 
In recognition of the importance of watershed analysis, the ROD acknowledges that “ultimately, 
watershed analyses should be conducted in all watersheds on federal lands as a basis for ecosystem 
planning and management.”  (ROD, B-20)  This is consistent with the current FS and BLM approach.  
Many ecosystem analyses at the watershed-scale have been completed for non-Key Watersheds and the 
results have been used in making ACS determinations.  
 
Team Recommendation: 
Where watershed analysis is not required, the action agencies must still provide information on existing 
watershed conditions and the range of natural variability of important aquatic ecosystem components 
necessary for making ACS consistency findings.  Such information may be available from sources such as 
NEPA analysis documents, ESA biological assessments and biological opinions, river basin or other 
landscape-scale assessments, field inventories, etc.  There may be situations where actions are proposed 
for land allocations where watershed analysis is not required by the ROD and where there are inadequate 
alternative sources of watershed information necessary for making ACS consistency determinations.  In 
these circumstances, decision makers may not be able to comply with the ROD requirements for assessing 
whether the action is consistent with ACS objectives until the necessary watershed information is 
available.  Decision makers may find that the most expeditious process for generating the necessary 
information to make ACS consistency determinations in some cases may be to complete watershed 
analysis, notwithstanding the fact that it is not required by the ROD. 
             

 



 
ISSUE:  The role of S&Gs that mitigate the effect of new road construction on aquatic resources.  
 
The RIEC asked the REO to facilitate interagency agreement on an interpretation of the following four groups 
of questions that address NFP S&Gs for road construction.  
 

Question 1:   Does the standard and guideline WR-3 prevent the agencies from considering or counting 
planned restoration project benefits (e.g., road decommissioning) as mitigation for new road construction 
impacts to aquatic habitat?  Conversely, must each project that entails new road construction include 
mitigation measures to offset the marginal road impacts, or can the agencies rely on previous, ongoing, or 
planned [road] restoration projects to achieve the no net increase requirement from B-19 and C-7? 
 
This set of questions mixes two distinct issues:  (1) ROD requirements for roads in Riparian Reserves to meet 
ACS objectives, and (2) the ROD requirement for no net increase in road density within Key Watersheds.  
These issues are addressed separately below.   
 
The ROD S&G WR-3 (ROD, C-37) is under the heading “Watershed and Habitat Restoration” for actions in 
Riparian Reserve land allocations and states:  “Do not use mitigation or planned restoration as a substitute for 
preventing habitat degradation.”  This S&G applies more broadly than to roads and is intended to ensure that 
the agencies do not rely on watershed or habitat restoration projects to serve as mitigation to allow avoidable 
impacts from projects planned in Riparian Reserves that are otherwise consistent with the ACS.  Further, 
relying on restoration activities as mitigation may wrongly assume that the benefit from restoration is as likely 
as the negative impact of the planned activity. 
 
The ROD recognized that adverse effects could result from new road construction (both short-term impacts 
from road construction activities and long-term effects from road management and increased road density on 
the landscape), yet did not prevent roads from being constructed.  Instead, the ROD provided detailed S&Gs 
for roads in Riparian Reserves with the intent of minimizing both construction impacts and longer-term 
landscape impacts from road management.  In addition to prescribing best management practices for specific 
road activities (RF-2 through RF-6; ROD, C-32), the S&Gs for roads in Riparian Reserves also call for 
interagency cooperation (RF-1), completion of watershed analysis and geotechnical analyses (RF-2, RF-3), and 
the development of Transportation Management Plans to ensure that road management  activities meet ACS 
objectives (RF-7).  
 
The ROD S&G WR-3 ensures that none of these ROD requirements for minimizing the effects of new roads in 
Riparian Reserves would be obviated by watershed or habitat restoration projects that some might construe as 
mitigation for avoidable impacts from new roads in Riparian Reserves. 
 
In addition to S&Gs for roads in Riparian Reserves, the ROD also addresses road construction and 
maintenance activities in LSRs (ROD, C-16), and road treatments as a component of watershed restoration 
(ROD, B-31).  The use of watershed analysis is required to determine the influence of roads on ACS objectives 
in Riparian Reserves, and could also be used to identify road-related impacts to aquatic systems in other land 
allocations.  Watershed analysis is required in Key Watersheds and all roadless areas prior to resource 
management, to change default Riparian Reserve widths in all watersheds, and is recommended in all other 
watersheds (ROD, B-30).  Additionally, all actions in all land allocations must comply with the ACS objectives 
(ROD, B-10). 
 
Regarding the second issue embodied in this set of questions, the S&G WR-3 does not establish additional 
requirements for reducing road density in Riparian Reserves.  The ROD requirements pertaining to road 
density are found in the S&Gs for Key Watershed land use allocations (ROD, C-7) and state:   
 
“Inside Roadless Areas - No new roads will be built in remaining unroaded portions of inventoried (RARE II) 
roadless areas.” 
 

 



 
“Outside Roadless Areas - Reduce existing system and nonsystem road mileage.  If funding is insufficient to 
implement reductions, there will be no net increase in the amount of roads in Key Watersheds.”   
 
Outside of Key Watersheds, there are no specific S&Gs addressing road density restrictions elsewhere in the 
NFP area. 
 
It is incorrect to interpret the S&G WR-3 as establishing a different baseline from which to evaluate the net 
change in road miles in Key Watersheds.  The effective date of the ROD is the temporal starting point for 
evaluating changes in road miles in Key Watersheds.  All road decommissioning activities within Key 
Watersheds, regardless of how they were funded, count towards the net change calculation.  Similarly, all new 
roads are considered in this accounting.  A recent report by the Research and Monitoring Group used this 
approach to evaluate and report the net change in road miles within all 164 Key Watersheds since the ROD 
effective date (April 1, 1999 memorandum from the Research and Monitoring Group to the RIEC). 
 
The timing for road decommissioning to count towards the no net increase requirements in Key Watersheds is 
addressed in Question #4.  
 
It should be noted that the March 18, 1997 land and resource management plan biological opinion (pages 70-
72) issued by NMFS expanded the requirements of the ROD to reduce the potential impacts of road 
construction to minimize the level of incidental take of listed salmon.  The opinion recognized that high road 
densities are correlated with impaired aquatic system functions in all watersheds, and that ROD S&Gs may not 
be specific enough to prevent incidental take at the site scale.  Accordingly, the incidental take statement 
established additional mitigation for site specific road impacts (timing and location of construction), as well as 
requiring no net increase in road impacts outside of Key Watersheds.  These requirements to comply with the 
ESA should not be confused with interpretations of ROD S&Gs.   
 

Question 2:  What is the appropriate analytic scale for applying the “no net increase” standard (e.g., 6th field 
watershed, Key Watershed, administrative unit, etc.)?  What are the baseline road mileages within the 
appropriate analytic unit from which to assess the “no net increase” in roads requirement? 
 
As explicitly stated in the ROD, B-19 the scale at which the no net increase standard is applied is at the Key 
Watershed scale.  Key Watersheds vary in size, but commonly correspond with the “5th field” watershed-scale 
(20-200 square miles).  The baseline road mileage against which new road construction is compared is the 
mileage that existed on May 13, 1994, the effective date of the ROD.  
 

Question 3:  What specific restoration actions or mitigation measures are necessary for “decommissioning” 
road segments in order to remove them from the baseline inventory?  Can decommissioning “skid trails” offset 
new road construction when meeting the “no net increase” standard? 
 
 There are no expressly stated definitions for road decommissioning in the ROD, however, it does state that 
“[r]oad closures with gates or barriers do not qualify as decommissioning or a reduction in road mileage” 
(ROD, B-19).  The ROD directs the land management agencies to determine the influence of roads in Riparian 
Reserves on ACS objectives through watershed analysis and to obliterate roads based on ongoing and potential 
effects to ACS objectives (ROD, C-32, C-33).  The FEMAT Report defines decommissioning as “closing and 
stabilizing a road to eliminate potential for storm damage and need for maintenance” (FEMAT V-57).  NMFS’ 
March 18, 1997 plan-level biological opinion defines road decommissioning as whatever measures are  
“necessary to restore pre-road hydrologic functions and...minimize the risk of road-related sediment delivery to 
streams.”   
 
All of these references make it clear that the intent is to evaluate and reduce road related impacts to meet ACS 
objectives.  Because skid trails are not constructed to the same standards as roads and generally do not cause 
the same types of long-term hydrologic effects as roads, their obliteration cannot be used to offset construction 
of new roads to meet the no net increase standard.  
 

 



 
 Question 4:  In order to meet the intent of the ACS objectives and the referenced S&Gs, what is the temporal 

requirement for mitigating road construction effects?  For example, can new roads be constructed in Key 
Watersheds now, when offsetting road decommissioning cannot occur until sometime in the future?  Must 
offsetting road decommissioning occur prior to the construction of new roads or can they occur concurrently? 
 
The ROD is clear in its intent for Key Watersheds to be managed to reduce overall road1 densities over time to 
restore impaired aquatic ecosystem functions and processes.  The NMFS March 18 opinion extends this intent 
to all watersheds with listed salmon species to minimize incidental take.  The ROD, B-19 states that if funding 
for implementing reductions in road mileage in Key Watersheds is insufficient, then there will be no net 
increase in road miles.  Because existing conditions in many managed watersheds may already be degraded, 
road mileage reductions need to occur prior to, or concurrent with, new road construction.  This timing is 
necessary to meet ACS objectives which strive to maintain or restore aquatic processes and functions that may 
be affected by new road construction. 
 
Policies developed following the ROD support the requirement for road mileage reductions to occur prior to or 
concurrent with new road construction in Key Watersheds.  However, the agencies also recognize that road 
decommissioning often entails significant environmental planning, analysis, and review requirements, and 
decommissioning activities may extend beyond the completion of the new roads in Key Watersheds.  This is 
reflected in the previous interagency policy on road access under the NFP (April 7, 1995 Memorandum from 
the Regional Interagency Executive Committee) which requires at least one mile of federal road to be 
decommissioned “prior to, during, or within a reasonable timeframe following construction” of each mile of 
new road constructed in Key Watersheds.  Similarly NMFS’ March 18 opinion (page 72) states that the 
identification of mitigation actions (including those for road density) must occur concurrent with road 
construction, and must be implemented within a reasonable timeframe following construction of the new road.  
 
The requirement to decommission roads prior to or concurrent with constructing new roads in Key Watersheds 
would also apply to semi-permanent roads that are in place for one or more operating period (construction 
season), but eventually removed at the completion of the timber sale or other management action.  Even 
though such roads may be seasonally closed to traffic during the wet season, they may impair hydrologic 
functions, contribute sediment or cause other adverse effects for the time they are temporarily on the 
landscape, and therefore must have offsetting road decommissioning to meet the intent of the ROD 
requirements.  
 
Based on this logic, only temporary roads; i.e., those that are constructed and completely obliterated during the 
same construction season, would not be subject to the requirement to decommission a like mileage of roads 
prior to or concurrent with the new road miles in Key Watersheds.  
 

                                                 
1 Efforts to interpret and implement road-related provisions of the NFP ROD have highlighted the need 
for a consistent definition of roads, which presently does not exist.  We recommend that the work group 
involved with this issue be re-convened to address it further.  Several definitions currently in use are 
applicable to this clarification of the timing for road decommissioning: 
 According to the final Forest Service Roads Analysis procedures (June 10, 1999), a road is a vehicle travel-way more than 50 

inches wide.  
 The NMFS March 18, 1997 plan-level biological opinion defines several types of roads based on length of activity: 

“temporary roads” are roads that are installed and decommissioned during the dry season of the same year (usually May 15-
October 15); “semi-permanent roads”- are roads that are used for longer than one dry season, but are decommissioned at the end 
of the contract; “permanent roads” are roads that remain in use after a contract is completed. 

 The team assumes that the term “open” means that a “road” is accessible to traffic; “closed” means that the road still exists, 
but is not accessible to traffic.  

 The definition of road decommissioning is addressed in the response to question #3 above. 

 



 

 

The interagency review team noted that much of the confusion that initially lead to questions #1 and #4 for the 
road issue stem from differences in the analytical baseline for the ROD and for ESA Section 7 consultation.  
As stated above, ROD requirements are met by ensuring that there is a gradual decline (or if funding is 
insufficient, no net increase) in road miles within Key Watersheds from the temporal baseline of the ROD 
effective date.  For example, if 10 miles of roads were decommissioned in a Key Watershed in 1995 as part of 
a restoration project, the construction of 5 new miles of road in the same Key Watershed in 1996, and 3 
additional miles in 1997 would technically be consistent with the ROD requirements, as long as the net effect 
is a reduction from the 1994 ROD baseline.  In contrast, the Section 7 consultation regulations redefine the 
environmental baseline with each subsequent consultation, and all actions previously consulted upon are 
included in the environmental baseline for each new action.  That is, when an action is identified for 
consultation in a biological assessment, all actions which have occurred prior to the consultation are accounted 
for in the analysis of the environmental baseline.  Impacts of new activities are measured by their effect on the 
existing environmental baseline.   
 
Some have erroneously mixed these two concepts of baseline and suggested that in order to meet the ROD 
requirements, each proposal for new road construction in Key Watersheds must be accompanied by a 
concurrent, equivalent amount of road decommissioning regardless of previous road mileage reductions, so 
that there is a net reduction in the pre-project road density (ESA definition of environmental baseline).  This 
approach does not account for previous decommissioning actions, regardless of their timing or magnitude, and 
creates an institutional disincentive to proactively decommission roads prior to any action which may propose 
new road construction.  This creates cost inefficiencies by piecemealing decommissioning projects, as well as 
postponing or forgoing larger-scale road restoration opportunities that would accelerate ecosystem recovery.   
 
Team Recommendation: 
The team identified a process that could provide an accounting procedure for tracking ROD compliance and 
ACS consistency and for addressing road-related impacts under Section 7.  Since both the ROD and NMFS’ 
March 18 plan-level biological opinion infer the need to systematically evaluate roads for their intended long-
term use (and subsequent disposition), the Transportation Management Planning (TMP) process can provide an 
avenue for resolving this dilemma.  Road management planning processes of both the FS and BLM, along with 
watershed analysis, can provide an analytic framework for setting road impact reduction objectives and can be 
used to establish both a spatial and temporal framework for road management within each 5th field watershed.  
The results of this process can be identified in each consultation, and tracked through the interagency 
restoration database, so that all actions, including past, present and foreseeable future can be evaluated in the 
ESA environmental baseline.  So, as new roads are proposed as part of actions under consultation, potential 
impacts can be evaluated (or counted) against road impact reductions achieved though implementing the TMP. 
 
This requires each TMP to include an assessment of past road impacts already addressed through restoration 
since the issuance of the ROD.  The TMP establishes both long-term objectives for reducing road related 
impacts, and the restoration database provides an accounting process for all restoration actions.  As new roads 
are proposed in a watershed, they will be evaluated against the TMP objectives.  As long as new construction 
is consistent with the TMP, ACS, and is covered by previous or ongoing actions reducing road impacts, it 
would not degrade the environmental baseline at the time of consultation, and would be fully consistent with 
ROD requirements for managing road mileage in Key Watersheds. 
 
 
 



 
ISSUE: The role of Late-Successional Reserves and designated roadless areas as components of 
the ACS. 
 
The RIEC asked the REO to facilitate interagency agreement on what, if any, further clarification is needed to 
document the expected role of Late-Successional Reserves and inventoried roadless areas in meeting ACS 
objectives.   
 
The interagency review team identified and answered a number of specific questions to provide the requested 
clarification: 
 
  Question 1:  Are LSRs an important component of the ACS? 
  
Yes, LSRs are an important component of the ACS (ROD, B-12). 

 
  Question 2:   Are LSR Assessments required to address ACS objectives? 
  
No, LSR Assessments, as described on ROD, C-11, are not required to address ACS objectives.  ACS 
objectives are addressed in NEPA documents linked to watershed analysis as appropriate to the issues raised 
by the proposed activity and the situation. 
 
  Question 3:  Do different S&Gs apply to roadless areas inside and outside of Key Watersheds? 
 
Yes.  While roadless areas both in and outside Key Watersheds have additional S&Gs designed to protect 
water quality because of identified concerns over unstable lands, the S&Gs are not the same.  Watershed 
analysis is required prior to management activities in all watersheds that contain roadless areas.  However, 
inside Key Watersheds, no new roads are to be built in remaining roadless areas (ROD, B-19). 
 
 Question 4:  What further points of clarification can be provided regarding the role of LSRs and roadless 
areas as components of the ACS? 
 
• The ACS objectives and aquatic S&Gs apply in LSRs. 
 
• LSR Assessments, Watershed Analysis, NEPA, and other information must be used together to guide final 

management decisions in LSRs.  LSR Assessments may contain recommendations that are not appropriate 
when viewed in the larger context of this additional information. 

 
• Key Watersheds are intended to play an important role in the recovery of fish stocks listed under the ESA, 

and 38 percent of LSRs are in Key Watersheds. 
 
• Roadless Area means all RARE II areas not roaded as of 5/13/94, regardless of release language, 

management direction, changes in roadless definition, etc.  
 
• There is a correlation between roadless areas and at-risk fish stocks, and management decisions in roadless 

areas must consider those stocks.  However, there are no specific restrictions on management activities in 
roadless areas other than watershed analysis and, inside Key Watersheds, the requirement that no new 
roads are to be built in remaining roadless areas. 

 
• Maps of remaining roadless areas included in the FEMAT Report are likely adequate for plan-level 

consultation, and any changes to roadless areas between the FEMAT mapping and the signing of the ROD 
can be examined at the project level during individual ESA Section 7 consultations.  
 
Team  Recommendation:   
The presence of roadless areas, LSRs, and status of known bull trout populations should be identified 
and addressed in watershed analysis documents.  Analyses that do not include this information 
should be updated at the earliest opportunity. 
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FY 2003 Timber Sale Strategy 
  
Legal, administrative, and Northwest Forest Plan (NFP) implementation challenges are 
continuing into FY 2003.  The primary challenges include:  (1) resolution of Endangered Species 
Act (ESA) consultation issues associated with the Pacific Coast Federation of Fishermen’s 
Associations et al. v. National Marine Fisheries Service lawsuits and Aquatic Conservation 
Strategy interpretation; (2) implementation of the Survey and Manage (S&M) Supplemental 
Environmental Impact Statement; and (3) the Ninth Circuit Court of Appeals ruling in Hugh 
Kern, et al. v. Bureau of Land Management regarding Port Orford Cedar and the spread of 
Phytopthera lateralis. 
  
The nature of the situation dictates the development of a FY 2003 Timber Sale Plan that 
continues to place interim emphasis on partial cuts, i.e., sales for which either a “No Effect” 
(NE) or “Not Likely to Adversely Affect” (NLAA) biological determination can be made for 
listed anadromous fish, and timber sales that do not influence the spread of Phytopthera lateralis 
within the range of Port Orford cedar.  This emphasis (a continuing interim strategy) is driven by 
circumstances in an attempt to effectively utilize appropriated funds and implement the 
Allowable Sale Quantity (ASQ) and socioeconomic objectives of the NFP to the maximum 
extent possible.  It is anticipated that as the current challenges are resolved, the emphasis for 
balanced NFP implementation, i.e., partial cuts, regeneration cuts, restoration as a requirement of 
timber sale contracts, etc., will resume.  However, if regeneration harvest sales can be designed 
to receive NLAA determinations, this should be pursued at levels consistent with the district 

 



 

Resource Management Plan. 
  
The following guidelines and assumptions shall also apply to district timber sale plans for FY 
2003: 
  
1. The following volumes are to be offered in support of Performance Measure 
accomplishment: 
  

 District  FY03 Targets (MMBF) 
Lakeview      9 

  Salem     30 
  Eugene    29 

   Roseburg    15 
  Medford    52 

  Coos Bay    15 
     150 
  
2. Chargeable and nonchargeable volume will count towards the annual sale targets. 
  
3. All needed Letters of Concurrence or Biological Opinions must be received prior to sale 

advertisement. 
  
4. Districts are encouraged to accelerate the balanced implementation of the Resource 

Management Plans and NFP, utilizing timber sales as a treatment tool, where identified, 
as an appropriate treatment necessary to accomplish Aquatic Conservation Strategy and 
Late-Successional Reserve (LSR) objectives as identified in Watershed Analysis and 
LSR Assessments. 

  
5. Until Annual Work Plan directives are issued, assume the funding levels in the FY 2003 

Planning Target Allocations plus any carryover funds from FY 2002, and assume 
comparable 6310, 5810, and 5900 directives from FY 2002.  In addition, employ the 
following excerpts from the 5810 and 5900 subactivity definitions from the fund coding 
handbook: 

  
a. For 5810 – To qualify for the deposit of receipts:  (1) the timber sale layout, 

volume measurement and appraisal, and contract preparation must be funded by 
the Pipeline Restoration Fund (PRF); and (2) a minimum of most (51 percent or 
more) of the timber sale preparation costs must by funded by the PRF. 

  
b. For 5900 – A minimum of most (51 percent or more) of the treatment costs must 

be funded by the Forest Ecosystem Health and Recovery Fund (FEHRF) for the 
receipts to be deposited into the FEHRF. 

  
All Districts are to complete the attached table (Table 6) and e-mail it to Lyndon Werner (OR-
931) by close of business (COB), November 27, 2002.  For each sale apply a hierarchy of 

 



 

funding source, land use allocation, and cutting method to display the distinct acres and volume 
on a separate line.  Then display the total acreage and volume figures for each sale. 
  
Documentation of Timber Sale Preparation Effort 
  
We have experienced four years (FYs 1999-2002) of offering less than the full ASQ.  Concerns 
persist which prompt us to explain what we have been accomplishing with the funding that has 
been allocated from the lesser volume that has been offered.  It is understood that, in some cases, 
it has been more costly than “normal” to prepare the sales that have been offered; in some cases 
sale preparation effort has resulted in nonviable sales.  In an attempt to document sale 
preparation effort that has resulted in nonviable sales or sales that have been put on-the-shelf in 
various stages of completion, Table 5 has been developed.  In addition, this data is useful in 
demonstrating progress in meeting the PRF goal of one year’s lead time, i,e., one ASQ’s worth 
of volume on the shelf. 
  
All districts are to complete the attached table (Table 5) and e-mail it to Lyndon Werner (OR-
931) by COB, January 15, 2003.  Additional rows should be inserted into the table as needed.  
The population of sales still includes all unoffered sales intended for sale in FYs 1999-2002 and 
their status as of the end of FY 2002.  Each individual sale should be displayed once only in the 
highest possible numbered gate. 
  
Additional Table 5 Explanation: 
  
1. Gates 

a. Gate 1:  Sale is ready for ID Team to begin their analysis and deliberations.  
Initial reconnaissance is complete. 

 b. Gate 2:  S&M, Threatened and Endangered, cultural, etc., surveys; ID team; 
Environmental Assessment; and public review complete. 

 c. Gate 3:  Layout and cruise complete.  Sale is nearly ready to advertise, pending 
appraisal and final contract preparation. 

 d. Gate 4:  ESA consultation complete. 
  
2. Columns 

a. Sale Name:  Use most current name; use Remarks column to explain sale 
combinations. 

b. Acreage and Volume:  Use current figures as of the completion of the gate. 
c. Viability Status:  No-Off = Sale no longer viable; it is off the shelf.  Yes-On = 

Sale viable but on-the-shelf at this gate; not appropriate to proceed at this time on 
work under next gate.  Yes-Go = Sale viable; proceed with effort under next gate. 

d. Remarks:  Use for additional explanation or to cross reference a separate 
document with more detailed explanation. 

  
Timber Sale Pipeline Fund Project Submissions 
  
To credibly utilize PRF funds (5810) and develop the data necessary for the annual report to 
Congress, this Information Bulletin is requesting the closeout of FY 2002 project 

 



 

accomplishments and submission of proposed FY 2003 projects.  Refer to the FY 2002 Annual 
Work Plan Subactivity Specific Directives, pages 92-94, for additional information on project 
development. 
  
All districts are to complete the attached Table 1 for all FY 2002 projects and e-mail them to 
Lyndon Werner (OR-931) by COB, November 27, 2002.  All districts are to complete the 
attached Table 2 and e-mail them to Lyndon Werner (OR-931) three weeks following the 
issuance date of the FY 2003 Oregon/Washington Annual Work Plan Directives.  All districts 
are to complete the attached Tables 3 and 4 and e-mail them to Lyndon Werner (OR-931) by 
COB, January 15, 2003.  Specific feedback requirements are as follows: 
  
1. Be specific regarding the units of accomplishment.  The tables should be submitted 

(electronically) as a singe document from each district.  Insert additional rows into the 
tables as necessary to display additional accomplishments or projected timber sales. 

  
2. Cruised and “on-the-shelf” volume is comprised of sales which were complete at the end 

of FY 2002 (Table 1) or are anticipated to be complete at the end of FY 2003 (Table 2).  
“Complete” is defined as cruised and on-the-shelf with the assumption that, at a certain 
designated time (in this case, at the end of FYs 2002 or 2003, respectively), all field work 
was complete. 

  
3. Table 1: 
  

a. The dollar figures (at the bottom of the table) for all projects must add up to the 
total amount spent by the district. 

  
b. Use the same project names established or perpetuated in FY 2002.  Use the 

remarks section to explain the “flow” (pathway) of a project from year to year.  
Use the remarks section to explain if preliminary project development effort has 
resulted in decreased or no projected accomplishment (less or no timber volume). 

  
4. Table 2: 
  

a. The dollar figures at the bottom of the table (for all projects) must add up to the 
district’s tentative 5810 allocation plus anticipated carryover, unless that level of 
spending would be inconsistent with the directives.  Identified project cost must be 
specific to that project’s identified accomplishments. 

  
b. Use the same project names established or perpetuated in FY 2002 unless a FY 

2002 general project (i.e., stand exams) in a watershed is now becoming more than 
one FY 2003 specific project (i.e., with different project names).  Use the remarks 
section to explain the “flow” of a project from year to year or the “flow” of a 
project into multiple projects. 

  
5. Tables 3 and 4: 
  

 



 

 

a. Make a reasonable and conservative determination as to whether operations will 
proceed and generate revenue in FY 2003. 

  
b. The total projected revenue in FY 2003 from new sales in Table 3 (right most 

column) should equal the sum of the value of sale-by-sale revenue projections in 
Table 4. 

  
If you have any questions, please contact Lyndon Werner (OR-931) at 503-808-6071 or Alan 
Wood  
(OR-931) at 503-808-6072. 
  
Districts with Unions are reminded to notify their unions of this Information Bulletin and satisfy 
any bargaining obligations before implementation.  Your servicing Human Resources Office or 
Labor Relations Specialist can provide you assistance in this matter. 
  
Signed by 
Denis M. Williamson 
(Acting) 
  

Authenticated by 
Mary O'Leary 
Management Assistant 

  
  
  
  
5 Attachments 
 1 – Table 1:  FY 2002 5810 Actual Accomplishments (1p) 
 2 – Table 2:  FY 2003 5810 Proposed Projects (1p) 
 3 – Table 3 and Table 4:  Planned FY 2003 Timber Sale Pipeline Restoration Work 

and Projected Revenue (1p) 
 4 – Table 5:  On-the-Shelf/Unoffered Timber Sale Volume - end of FY 2002 (2pp) 
 5 – Table 6:  FY 2003 Timber Sale Plan (1p) 
  
Distribution 
WO-230 (Room 204LS) - 1 
OR-014 (Mel Crockett) - 1 
OR-082 (Jeffrey Gordon) - 1 
OR-090 (Dave DeMoss) - 1 
OR-100 (Steven Niles) - 1 
OR-110 (Dave D. Reed) - 1 

   OR-120 (Jon Menten) - 1 
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OPINION

GOODWIN, Circuit Judge:

Six environmental organizations sued the National Marine
Fisheries Service ("NMFS") for declaratory and injunctive
relief to challenge four biological opinions which had the
effect of clearing the way for 23 proposed timber sales in the
Umpqua River watershed in southwestern Oregon. The dis-
trict court granted substantial relief and the defendant agency,
together with intervening timber operators, appeal.

The Pacific Coast Federation of Fishermen's Associations,
Inc. and five other organizations representing fishermen and
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environmental concerns are collectively referred to as "Pacific
Coast." Their principal claim is that the "no jeopardy" opin-
ions issued by NMFS filed in Seattle, where the agency has
its regional headquarters, were arbitrary and inadequately sup-
ported by the "best available science" as required by the
Endangered Species Act ("ESA"). At the heart of the contro-
versy is the impact of proposed timber sales on the Umpqua
River cutthroat trout and the Oregon Coast coho salmon.1
Douglas Timber Operators ("DTO") and the Northwest For-
estry Association were allowed to enter the cases as
defendant-intervenors. The cases have been consolidated for
this appeal.

Pacific Coast alleged that NMFS acted arbitrarily and
capriciously in reaching the conclusion that the proposed tim-
ber sales are not likely to jeopardize the continued existence
of the listed species. The district court found that NMFS had
acted arbitrarily and capriciously by assessing Aquatic Con-
servation Strategy ("ACS") compliance only at the watershed
level, by failing to evaluate short-term degradations, and by
failing to fully and sufficiently incorporate the watershed
analysis consistently with the "best available science" require-
ments set by the ESA. The district court granted summary
judgment in favor of Pacific Coast. Both NMFS and DTO
filed timely appeals.

The DTO assert that the publication of the challenged bio-
logical opinions by NMFS is not a final agency action within
the meaning of the Administrative Procedures Act, 5 U.S.C.
§ 704, and, therefore, that the district court did not have juris-



diction. The DTO also challenge the venue in the Western
_________________________________________________________________
1 At the time that the biological opinions were issued and this litigation
was originally filed, the Umpqua cutthroat trout and the Oregon Coast
coho salmon were listed as endangered and threatened, respectively, under
the ESA. After the Umpqua cutthroat was determined to be part of a larger
Evolutionarily Significant Unit ("ESU"), the species was delisted. Because
NMFS is still required to have completed the biological opinions for the
coho salmon, this delisting has no affect on the case at bar.
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District of Washington, asserting that the appropriate defen-
dants are the Bureau of Land Management ("BLM") and For-
est Service, whose proposed timber sales prompted this
litigation, and whose headquarters are in Portland, in the Dis-
trict of Oregon.

JURISDICTION

The NMFS issued four biological opinions stating that 23
timber sales in the Umpqua River Basin were not likely to
jeopardize the continued existence of the Umpqua cutthroat
trout and the Oregon Coast coho salmon. The proposed sales
are within the range of the northern spotted owl, and therefore
fall within the region covered by the Northwest Forest Plan
("NFP"). The United States Forest Service ("USFS") and the
BLM adopted the NFP in 1994. The plan was designed to pro-
vide a comprehensive management program for 24.5 million
acres of federal forest lands throughout the range of the spot-
ted owl. See Seattle Audubon Society v. Lyons , 871 F. Supp.
1291, 1304 (W.D. Wash. 1994), aff'd 80 F.3d 1401 (9th Cir.
1996). One of the key components of the NFP is the ACS, a
comprehensive plan designed to maintain and restore the eco-
logical health of the waterways in the federal forests.

There are four components to the ACS: (1) key watersheds
(the best aquatic habitat, or hydrologically important areas),
(2) riparian reserves (buffer zones along streams, lakes, wet-
lands and mudslide risks), (3) watershed analysis (to docu-
ment existing and desired watershed conditions), and (4)
watershed restoration (a long-term program to restore aquatic
ecosystems and watershed health). The ACS also has binding
standards and guidelines that restrict certain activities within
areas designated as riparian reserves or key watersheds. Addi-
tionally, ACS has nine objectives designed to maintain or
restore properly functioning aquatic habitats.



When a timber sale or other project is proposed for the NFP
region, it is initially subject to an internal planning process by
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the action agency, either the USFS or the BLM. The action
agency then creates a team of biologists and other resource
management specialists to incorporate the NFP requirements,
including ACS standards and guidelines. A biologist on the
team uses a Matrix of Pathways and Indicators (the"MPI")
and a checklist developed by NMFS to assess the project's
effect on listed species. The MPI and checklist help the biolo-
gist to analyze 18 different habitat indicators and determine
whether they are properly functioning, at risk, or not properly
functioning. The biologists also determine whether the pro-
posed action is likely to restore, maintain, or degrade the indi-
cator. Projects that receive either zero or only one degrade
checkmark are considered "not likely to adversely affect"
listed species.

Those projects determined "likely [to] adversely affect"
listed species, i.e., those that received one or more degrade
checkmarks, are referred to a Level 1 Team. This team is
made up of biologists from various agencies. It reviews the
proposed project for ACS consistency. The team can suggest
changes in the plan to bring it into ACS compliance.

If the Level 1 Team agrees that the project complies with
ACS, it then forwards the project to NMFS for formal consul-
tation. Otherwise, the team elevates the review to a Level 2
Team, and the project undergoes the same review process.
Failure to reach a consensus elevates the project to a Level 3
Team. Once one of these three teams approves the project, it
goes to NMFS for ESA consultation.

The NMFS must review the project pursuant to Section 7
of ESA, which requires federal agencies to "insure that any
action authorized, funded, or carried out by such agency . . .
is not likely to jeopardize the continued existence of" any spe-
cies listed as threatened or endangered under the ESA. 16
U.S.C. § 1536(a)(2). Then, NMFS must issue a Biological
Opinion.
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Pacific Coast sued earlier to challenge the first NMFS opin-
ions with regard to several of the same proposed timber sales
in Pacific Coast Federation of Fishermen's Associations, Inc.



v. National Marine Fisheries Service, No. C97-775R (W.D.
Wash., May 29, 1998) ("PCCFA I"). Pacific Coast challenged
in the district court NMFS's Programmatic Biological Opin-
ion and three other site-specific biological opinions.

Reviewing the Programmatic Biological Opinion in
PCFFA I, the district court held that NMFS may assume that
projects that are consistent with ACS are unlikely to jeopar-
dize the continued existence of a listed species. Jurisdiction in
that litigation was not challenged, and there was no appeal.

The court invalidated the site-specific biological opinions
in the earlier case because the opinions lacked a basis on
which NMFS could conclude that the degrade checkmarks
indicated on MPI would have only minor and transitory
effects. The agency reinitiated the consultation process after
clarifying the documentation required to show ACS consis-
tency and articulating guidance on the "proper " use of MPI in
the analysis at the various scales. Using these new procedures,
NMFS issued the four biological opinions challenged in this
case.

Pacific Coast brought this action under ESA, 16 U.S.C.
§ 1536. The district court found jurisdiction to adjudicate the
claim under 28 U.S.C. § 1331 and under the Administrative
Procedure Act, 5 U.S.C. § 702. This court reviews questions
of jurisdiction de novo. See Ecology Center, Inc. v. USFS,
192 F.3d 922, 924 (9th Cir. 1999).

The DTO assert that the proper defendants are USFS and
BLM and that claims against those entities can be brought
only in the District of Oregon. They also assert that USFS and
BLM are indispensable parties that should have been joined,
and that in their absence the district court acted without a
complete administrative record.
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FINAL AGENCY ACTION

The DTO argue that the challenged biological opinions
are not final agency actions. See 5 U.S.C.§ 704. Only final
agency decisions are subject to review under the APA. See
Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 732
(1998), and Ecology Center, Inc., 192 F.3d at 924-26. The
NMFS has not joined in the jurisdictional challenge.



The DTO argue that Pacific Coast has chosen the wrong
target in an effort to stop all logging in a large part of Western
Oregon by seeking to overturn the opinions of NMFS which
are only interlocutory in the decision making process of the
Forest Service and BLM, whose respective plans to approve
the timber sales in the Umpqua River watershed are the real
target of this suit. We do not accept that characterization.

The DTO attempt to distinguish Bennett v. Spear , 520 U.S.
154 (1997), in attacking jurisdiction in these cases. The
Supreme Court held in Bennett that a jeopardy opinion was
final agency action because it effectively stopped further pro-
ceedings by the action agency. The Court reasoned that a
jeopardy opinion has "direct and appreciable legal conse-
quences," id. at 178, because it "alters the legal regime to
which the action agency is subject," id. at 169. In the case
before us, NMFS issued a "no jeopardy" opinion, which
became this agency's final action. We have found no author-
ity for the proposition that while a "jeopardy " opinion is
reviewable as a final agency action, a "no jeopardy" opinion
is not final and reviewable.

This court, following Bennett v. Spear, applied the two-
part test for ascertaining finality of agency action in Ecology
Center, Inc. v. United States Forest Service, 192 F.3d at 925-
26. We held that for an administrative agency action to be
considered final, "(1) the action should mark the consumma-
tion of the agency's decision making process; and (2) the
action should be one by which rights or obligations have been
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determined or from which legal consequences flow. " See id.
at 925.

This no-jeopardy opinion satisfies the first part of our
test because the issuance of a biological opinion marks the
"consummation" of NMFS's consultation process. See id. The
opinion meets the second part of the test because it"alters the
legal regime" and has direct and appreciable legal conse-
quences. As a practical matter, the opinion and its accompa-
nying Incidental Take Statement grant immunity to the
proposed actions of other agencies required to obtain an
NMFS opinion before proceeding with their own actions,
which these plaintiffs seek to block.

We are satisfied that the trial court had jurisdiction, and



that BLM and the Forest Service were not necessary parties.
Venue, accordingly, was properly placed in the Western Dis-
trict of Washington.

THE MERITS

Agency decisions under ESA are governed by the
Administrative Procedure Act, which requires an agency
action to be upheld unless it is found to be "arbitrary, capri-
cious, an abuse of discretion, or otherwise not in accordance
with law." 5 U.S.C. § 706(2)(A); Friends of the Earth v.
Hintz, 800 F.2d 822, 830-31 (9th Cir. 1986). This deferential
standard is designed to "ensure that the agency considered all
of the relevant factors and that its decision contained no `clear
error of judgment.' " Arizona v. Thomas , 824 F.2d 745, 748
(9th Cir. 1987) (quoting Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U.S. 402, 416 (1971). Agency action should
be overturned only when the agency has "relied on factors
which Congress has not intended it to consider, entirely failed
to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency
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expertise." Motor Vehicle Mfrs. Ass'n v. State Farm Mutual
Auto Ins. Co., 463 U.S. 29, 43 (1983). Essentially, we must
ask "whether the agency `considered the relevant factors and
articulated a rational connection between the facts found and
the choice made.' " Natural Resources Defense Council v.
United States Dep't of the Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (quoting Resources, Ltd. v. Robertson, 35 F.3d
1300, 1304 (9th Cir. 1993), in turn quoting Pyramid Lake
Paiute Tribe of Indians v. United States Dep't of the Navy,
898 F.2d 1410, 1414 (9th Cir. 1990)). A biological opinion
may also be invalid if it fails to use the best available scien-
tific information as required by 16 U.S.C. § 1536(a)(2). See
Greenpeace Action v. Franklin, 14 F.3d 1324, 1336 (9th Cir.
1993).

Pacific Coast argued, and the district court agreed, that
NMFS acted arbitrarily and capriciously by (1) ignoring site-
specific project effects and limiting its ACS compliance anal-
ysis to the watershed scale, (2) focusing on a long-term evalu-
ation of ACS compliance that effectively masks all short-term
impacts that may have adverse effects on listed species, (3)



failing to consider activities on federal lands that might
adversely affect salmonid species, (4) "tiering " to BLM or
USFS determinations of ACS consistency for Projects in
Riparian Reserves where no aquatic benefits have been identi-
fied, and (5) failing to adequately consider, fully incorporate,
or adequately explain deviations from the watershed analysis
recommendations, which are designed to accomplish ACS
objectives.

One preliminary matter must be addressed to avoid confu-
sion. The NMFS argues that Pacific Coast and the district
court inappropriately have required NMFS to serve as a
review board or oversight committee for BLM and USFS
determinations of ACS consistency. This argument appears
significant, but in fact lacks substance. The NMFS is required
under NFP to determine whether or not a project is likely to
adversely affect a listed species. The NMFS is not required
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by NFP to determine ACS consistency. However, in PCFFA
I, the district court held that NMFS was permitted to assume
that implementation of projects under USFS's Land and
Resource Management Plan ("LRMP") or BLM's Resource
Management Plan ("RMP") would result in "no jeopardy" to
the listed fish species if those projects were conducted in
accordance with ACS. Therefore, because NMFS is allowed
to equate ACS consistency with a no jeopardy finding, NMFS
chooses to inquire into ACS consistency. Presumably, other
methods of reaching a jeopardy determination are available to
NMFS. The coincidence of ACS consistency inquiries is
immaterial. The NMFS's primary obligation is to determine
a project's effect on listed fish species. The action agencies,
as part of their analyses, must also determine ACS consis-
tency. That they are able to discharge dissimilar duties by the
same means does not allow either party to fail to undertake its
responsibilities.

WATERSHED SCALE ACS CONSISTENCY

In determining ACS consistency for the 23 timber projects
challenged in this case, NMFS analyzed the projects' consis-
tency with ACS at the watershed level. A watershed, or fifth
field, generally covers between 20 to 200 square miles of
land. This equates to between 12,800 and 128,000 acres. The
largest watershed considered with reference to projects at
issue here is 350 square miles, or 224,000 acres. By contrast,



a project site generally covers only a few sections (square
miles) or fractions of sections. The NMFS conducts its analy-
sis of the program by assessing the affects of any project level
degradation on the entire watershed. Any degradation that
cannot be measured at the watershed level is considered to be
consistent with both ACS standards and objectives and there-
fore warrants a "no jeopardy" finding.

Pacific Coast contends that the watershed measure effec-
tively masks all project level degradation. This argument
raises two questions: (1) whether, because a 128 acre project
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represents only 1% to 0.1% of a watershed, any degradation
would be perceptible at the watershed level; and (2) whether
any effect was given to the cumulative degradation in an
ACS. In PCFFA I, the court held that NMFS cannot reach a
no jeopardy determination without analyzing whether the site-
specific projects are in fact complying with ACS. See PCFFA
I at 30. The court found that evidence of site specific degrada-
tion and the lack of mitigation showed that NMFS rationally
could not find the "proposed actions . . . consistent with
ACS's mandate that agencies maintain and restore aquatic
systems within the range of the northern spotted owl." Id. It
is clear from the court's order that application of ACS at the
project level explained how NMFS could assume, for that
project, that a proposed action would not jeopardize listed
fish. The emphasis on site-specific evaluation is evident in the
district court's opinion in PCFFA I, at 24.

The NMFS contends that the proper level to evaluate ACS
consistency is the watershed, because NFP and ACS are
aimed at maintaining and restoring millions of acres of forest
lands. Given that overall protection of forest and water
resources is the concern of both NFP and ACS, it does not
follow that NMFS is free to ignore site degradations because
they are too small to affect the accomplishment of that goal
at the watershed scale. For some purposes, the watershed
scale may be correct, but NFP does not provide support for so
limiting NMFS review. The purpose of ACS is to maintain
and restore ecosystem health at watershed and landscape
scales to protect habitat for fish and other riparian-dependent
species and resources and restore currently degraded habitats.
This general mission statement in NFP does not prevent proj-
ect site degradation and does nothing to restore habitat over
broad landscapes if it ignores the cumulative effect of individ-



ual projects on small tributaries within watersheds. The
agency also must determine "how the proposed project or
management action maintains the existing condition or moves
it within the range of natural variability." Record of Decision
for Amendments to Forest Service and Bureau of Land Man-
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agement Planning Documents Within the Range of the North-
ern Spotted Owl (hereinafter "Record of Decision for the
Northern Spotted Owl"), Attachment A , at B-10 (April 13,
1994). The NMFS relies on this requirement to show that con-
sistency will be attained at the watershed level. However, it
is unclear whether NMFS performed an analysis of the cumu-
lative effect of small degradations over a whole watershed.
Pacific Coast asserts that NMFS did not consider cumulative
effect. The NMFS had an opportunity to place in the record
evidence demonstrating that it considered cumulative effect.
We find nothing to show that it did. Appropriate analysis of
ACS compliance is undertaken at both the watershed and
project levels.

Pacific Coast argues that the Forest Ecosystem Manage-
ment Assessment Team ("FEMAT") scientific team, which
developed ACS, believed that ACS was to be implemented
"at four spatial scales: regional, province/river basin, water-
shed, and site." Pacific Coast also argues that NMFS has indi-
cated that the "accumulation of effects at the landscape level
from numerous actions, if not fully arrested at the project
scale, would reduce the likelihood of both survival and recov-
ery of the species." Although the NFP, FEMAT, and ACS do
not appear to address the proper scale for implementation of
ACS, they explain that spatial levels should be considered and
that watershed consistency is a primary goal. See Record of
Decision for the Northern Spotted Owl, at B-9 and FEMAT,
Forest Ecosystem Management: An Ecological, Economic,
and Social Assessment (July 1993), at V-58. However, the
record contains no proof that the cumulative effect of site spe-
cific degradation was considered in reaching a no jeopardy
opinion at the regional watershed level.

The district court's earlier decision to allow NMFS to
assume no jeopardy from an ACS consistency finding appears
to be linked to the belief that ACS consistency was to be mea-
sured at the project level. This approach seems reasonable as
far as it goes. Any project that maintains or restores fish habi-
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tat presumably would not jeopardize the survival of the spe-
cies. However, a project that degrades habitat at the project
level must be included in any realistic study at the watershed
scale. Its disregard of projects with a relatively small area of
impact but that carried a high risk of degradation when multi-
plied by many projects and continued over a long time period
is the major flaw in NMFS study. Without aggregation, the
large spatial scale appears to be calculated to ignore the
effects of individual sites and projects. Unless the effects of
individual projects are aggregated to ensure that their cumula-
tive effects are perceived and measured in future ESA consul-
tations, it is difficult to have any confidence in a wide
regional no-jeopardy opinion. Failure to account adequately
for the cumulative effects of the various projects undermines
the assumptions that the district court authorized NMFS to
make in PCFFA I. If the effects of individual projects are
diluted to insignificance and not aggregated, then Pacific
Coast is correct in asserting that NMFS's assessment of ACS
consistency at the watershed level is tantamount to assuming
that no project will ever lead to jeopardy of a listed species.

Pacific Coast notes that many of these sales are located in
areas that are already considered "not properly functioning,"
but still NMFS requires MPI to show a "measurable worsen-
ing of those conditions across the entire watershed. " Pacific
Coast contends that biological opinions are issued for projects
in the same watersheds without any mention of each other. If
in fact NMFS disregards these effects as "localized" when
they can have significant aggregate effects, it acts arbitrarily
and capriciously.

The FEMAT report, which was instrumental in devel-
oping ACS, emphasized the importance of curtailing incre-
mental aquatic habitat degradation because the effects of
numerous actions can cause significant damage to fish species
and their habitat. See FEMAT, Forest Ecosystem Manage-
ment: An Ecological, Economic, and Social Assessment V-2
(1993). NMFS's assuming away site-specific degradations

                                6704
that could lead to a jeopardy finding contradicts the purpose
of ESA and is arbitrary. Any effect on a particularly important
spawning area should show up as a degrade rating for the
entire watershed. Confirming that proper aggregation occurs
is central to a determination whether the district court's



assumptions under the site-specific ACS consistency regime
still hold true under the watershed scale regime.

DISREGARDING SHORT-TERM EFFECTS

Pacific Coast challenged NMFS's evaluation of ACS con-
sistency over a time frame of 10 to 20 years. The district court
agreed. The court found that "NMFS has failed to adequately
assess the short term impacts of the timber sales and . . . has
failed to adequately explain its assumption that passive resto-
ration will adequately mitigate the adverse impacts of log-
ging." The district court found that the "NMFS could not
rationally conclude, based on the evidence before it, that eval-
uating only long-term impacts of agency activities satisfied its
mandate to ensure ACS compliance. Its failure, therefore, to
evaluate the short-term impacts, (i.e. impacts that would man-
ifest in less than a ten-year period) was also arbitrary and
capricious." The district court's order requires NMFS to eval-
uate ACS consistency immediately after the project action is
completed.

We find nothing in the record to authorize NMFS to
assume away significant habitat degradation. Each of the bio-
logical opinions challenged acknowledges project-scale deg-
radations but then deems that degradation inconsequential.
Under the practice adopted by NMFS, only degradations that
persist more than a decade and are measurable at the water-
shed scale will be considered to degrade aquatic habitat. This
generous time frame ignores the life cycle and migration
cycle of anadromous fish. In ten years, a badly degraded habi-
tat will likely result in the total extinction of the subspecies
that formerly returned to a particular creek for spawning.
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The NMFS predicts that more trees will grow within the
watershed during the ensuing decade than are cut in the pro-
posed project and, therefore, concludes that the"short-term"
and "localized" effects of the logging will be naturally miti-
gated by regrowth. This optimism may be justified for the
purpose of counting trees, but for the purpose of counting
anadromous fish, it is wholly unrealistic. Pacific Coast con-
tends that there is no scientific evidence in the record to sup-
port the conclusion that natural vegetation regrowth will
adequately mitigate the degradation caused by the logging
projects and ensure that fish that never hatched could return
to the recovered spawning habitat. We agree.



The record contains the expert opinion of a Level 1 Team
biologist that such reliance on projected "restoration" is "sci-
entifically unsound." The NMFS does not and cannot explain
adequately its disregard of short-term effects.

The NMFS never disputes that short-term effects have the
potential to jeopardize listed fish populations. On the con-
trary, NMFS believes that the next few generations will be
critical to Umpqua River anadromous species. In the Pro-
grammatic Biological Opinion, NMFS states that "even a low
level of additional impact to any life form, especially the
anadromous form which is at critically low levels, may reduce
the likelihood of survival and recovery of the ESU as a
whole." Given the importance of the near-term period on
listed species survival it is difficult to justify NMFS's choice
not to assess degradation over a time frame that takes into
account the actual behavior of the species in danger.

NON-FEDERAL LANDS

The district court properly rejected the PCFFA argument as
to the proper treatment of non-federal lands. As the court
noted, that issue had been disposed of in PCFFA I.
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ACS CONSISTENCY DETERMINATIONS IN
RIPARIAN RESERVES

The NMFS concluded that three proposed sales: Salvage II,
Sugar Pine Density Management, and Little River were"not
likely to adversely affect" the listed species. Little River was
a small sale to be permitted under a research exception. The
other two sales were geographically remote from any vulnera-
ble water course. We find nothing in the record to call into
question NMFS opinions with respect to these sales. Accord-
ingly, we vacate the order appealed from insofar as it prohib-
ited those three sales. With the exceptions noted, the district
court order was free from error, and is affirmed. The appellees
are entitled to costs on appeal.

VACATED IN PART AND AFFIRMED IN PART.
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